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the Supreme Court prohibited States 
from forcing out-of-state corporations 
to collect sales and use taxes unless 
such corporation had a physical pres-
ence in the taxing State. As my col-
league from New York pointed out a 
few minutes ago, State courts in both 
New Jersey and West Virginia have 
held that the physical presence test in 
Quill only applies to sales and use 
taxes, not business activity taxes. I 
share my colleague’s deep concern with 
the fact that the appeals of these two 
cases to the Supreme Court were de-
nied certiorari just last week. This de-
nial underscores the urgency of 
BATSA. 

This effort by a large number of 
States to impose business activity 
taxes based on economic presence has 
the potential to open a Pandora’s Box 
of negative implications for businesses. 
Without clarification by Congress, 
States will be free to enact revenue- 
raising nexus legislation and policies 
that, by definition, will not and cannot 
take into account the national impact 
of such activities. The eleventh-hour 
enactment of economic nexus legisla-
tion by the New Hampshire State Leg-
islature just days after the Supreme 
Court denial of certiorari in the New 
Jersey and West Virginia cases is a 
sign of things to come. For many busi-
nesses, this will serve as a death knell 
for growth and expansion. 

BATSA will help clarify the intent of 
Public Law 86–272. BATSA codifies the 
‘‘physical presence’’ standard and will 
eliminate confusion for State tax ad-
ministrators and businesses alike. It’s 
consistent with current law and the no-
tion that a tax should not be imposed 
by a State unless that State provides 
benefits or protections to the taxpayer. 
BATSA clarifies that an out-of-state 
business must have nexus under both 
the Due Process Clause and the Com-
merce Clause. This standard is also 
consistent with the standards we have 
in place with regard to our trading 
partners abroad. 

BATSA modernizes Public Law 86–272 
by extending the protections under 
that law to include solicitation activi-
ties performed in connection with all 
sales and transactions, not just tan-
gible personal property. BATSA applies 
to all business activity taxes, not just 
net income taxes. This includes gross 
receipts taxes, gross profits taxes, sin-
gle business taxes, franchise taxes, cap-
ital stock taxes and business and occu-
pation taxes. It does not apply to 
transaction taxes such as sales and use 
taxes. 

BATSA protects the free flow of in-
formation, critical in our modern era 
of Internet business and protects the 
activities where the business is a con-
sumer in that State. And, as my col-
league, Senator SCHUMER, rightly 
pointed out, it is counterintuitive to 
impose taxes on an out-of-state com-
pany purchasing goods or services from 
an in-State company, since the out-of- 
state company isn’t generating any 
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