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I. Background
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Section 6045 (prior to amendment)

• Generally, all brokers required to file information returns

• “Broker” includes dealer, barter exchange or any person who (for a consideration) regularly acts 
as a middleman with respect to property or services 

• “Specified security” includes corporation stock, debt instrument, certain commodities, or 
contracts or derivatives and certain financial instruments 

Section 6045 (amended by Infrastructure Investment Jobs Act and w.e.f from January 1, 2024)

• “Broker” now also includes any person who (for consideration) is responsible for regularly 
providing any service effectuating transfers of digital assets on behalf of another person

• “Specified security” now includes digital assets

• “Digital asset” means any digital representation of value which is recorded on a cryptographically 
secured distributed ledger or any similar technology as specified by the Secretary

• https://www.sjsu.edu/people/annette.nellen/website/6045_CryptoProposal_Nov2021_AN.pdf 
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III. What constitutes a sale of Digital Assets?
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• It covers:

- exchange transactions (including for services of a broker)

- delivery of digital assets pursuant to forward contracts, options or futures contract

• It does not include receipt of new digital assets (pursuant to a hard fork or airdrop) without any 

exchange of cash or in exchange for services or property

• No clarity regarding reporting requirements for loan of digital assets, wrapping or unwrapping of 

digital assets, etc.

• Broad emphasis on “effectuating transfers” as added at §6045(g) by IIJA:
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V. What is the information sought?
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•
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VII. Timeline
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• 11/15/21 - IIJA enacted Nov. 2021 (P.L. 117-58, 11/15/21)

• 12/23/22 - IRS delays effective date for §6045 and §6045A broker reporting 
until final regs issued - Ann. 2023-02

• 9/29/23 – Proposed regs issued under §6045 

• https://www.govinfo.gov/content/pkg/FR-2023-08-29/pdf/2023-17565.pdf 

• Comments due to IRS 10/30/23 + Public hearing at IRS in DC on 11/7/23 

• Comment period extended to 11/13/23 (FR 73300, 10/25/23).

• January 2026 – brokers issue 1099-DA for 2025 transactions

• If required, reporting of gain or loss and basis info for sales on or after 1/1/26 
for DA acquired and continuously held by that broker in customer’s account 
on or after 1/1/23.

• Real estate reporting persons treated as DA brokers to report when DA used 
to acquire real estate in transactions that close on or after 1/1/25.

• Include FMV of digital assets on Form 1099-S. 

Other Digital Asset Guidance Issued in 2023

• Notice 2023-24 – modifies Notice 2014-21 to stress that despite bitcoin being legal 
tender in El Salvador, virtual currency is not a foreign currency.

• CCA 202316008 – ETH Merge of Sept 2022 is not a sale or exchange under §1001 or 
Cottage Savings, 499 US 554 (1991).

• Rev. Rul. 2023-14 – receipt of add’l native units of cryptocurrency from staking by cash 
basis taxpayer is income in year they gain dominion and control over the rewards.

• Notice 2023-27 – IRS to apply “look-through analysis” to determine if NFT is a 
collectible. Example: Gems are collectibles. If NFT certifies ownership of a gem, the 
NFT is a collectible. IRS sought comments.

• CCA 202302011 - No realized loss when crypto drops in value. Not abandoned or 
worthless if still hold and can be transferred.  Several issues unaddressed regarding 
losses.

• CCA 202302012 – Need qualified appraisal if donate digital asset valued at over 
$5,000. No reasonable cause exception as Form 8283 notes need for qualified 
appraisal. Also, digital assets are not “readily valued property” under §170(f)(11) so no 
appraisal exception.
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IIJA Open Items for Digital Assets

Ann. 2023-02 (12/23/22) only extended effective dates for IIJA changes to 
§6045 and §6045A until final regs issued.  No mention of changes to 
§6050I and need for merchants to issue Form 8300 after 12/31/23.

• Form is due within 14 days of transaction where merchant receives over $10,000 
digital assets (or along with cash and foreign currency) from customer in one or 
more related transactions. 

• Will IRS provide relief since no guidance issues under §6050I for digital assets?

Will we see legislative changes?

• 7/11/23 – bipartisan letter from Senate Finance Committee seeking answers 
by 9/8/23 on several specific questions [next slide]

- JCT report

• Lummis-Gillibrand introduce revised Responsible Financial Innovation Act 
(S. 2281, 7/12/23) with tax and other law change for crypto assets including 
9 IRC changes [next slide]
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Senate Finance Committee Seeks Input on Various Digital 
Asset Questions Where Statutory Change Might Be 
Warranted + JCT Report – 7/11/23

Following topics, SFC provides specific questions for each:

1. Marking-to-Market for Traders and Dealers (IRC Section 475)

2. Trading Safe Harbor (IRC Section 864(b)(2))

3. Treatment of Loans of Digital Assets (IRC Section 1058)

4. Wash Sales (IRC Section 1091)

5. Constructive Sales (IRC Section 1259)

6.
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Tax provisions in Loomis-Gillibrand crypto bill, S. ___

(summary from sponsors; important to see details in legislative proposals!) 
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Informa�on on Proposed Regs on §6045 Digital Asset Broker Repor�ng  
REG–122793–19 (8/29/23) 

htps://www.govinfo.gov/content/pkg/FR-2023-08-29/pdf/2023-175  

I. Background on Digital Assets and Virtual Currency 

II. Applica�on of Exis�ng Informa�on Repor�ng Rules to Virtual Currency or Other Digital 
Assets  

Explana�on of Provisions 

I. Proposed § 1.6045–1 [This is where the bulk of the content is; see separate list below] 

II. Proposed §§ 1.1001–7, 1.1012–1(h), and 1.1012–1(j) 

A. Amount Realized 

B. Basis 

C. Iden�fica�on Rules 

III. Proposed § 1.6045–4 

IV. Proposed §§ 1.6045A–1 and 1.6045B–1 

V. Proposed § 1.6050W–1 

VI. Proposed §§ 31.3406(b)(3)–2, 31.3406(g)–2, and 31.3406(g)–1 

VII. Request for Comments [this is a list of 51 ques�ons; see separate lis�ng of them at the 
end of this document] 
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Special Analysis 
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VII. Request for Comments [this is a list of 51 ques�ons; we need to iden�fy which are 
priority for the AICPA to address] 
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any addi�onal repor�ng issues that have not been addressed in these proposed regula�ons? 
See Part I.A.3 of this Explana�on of Provisions.  

6. Are there alterna�ve informa�on repor�ng approaches that could be used by digital asset 
trading pla�orms that collect and retain no informa�on or collect and retain limited 
informa�on about the iden�ty of their customers that would sa�sfy tax compliance objec�ves 
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replace the exis�ng protocol with a new or modified protocol if that replacement does not 
require holding a vote of governance token holders or complying with these vo�ng 
restric�ons? See Part I.B of this Explana�on of Provisions.  

13. To what extent should holders of governance tokens be treated as opera�ng a digital asset 
trading pla�orm business as an unincorporated group or organiza�on? Please provide 
examples of fact paterns involving governance tokens and explain any differences in those 
fact paterns relevant to assessing the degree of control or influence exercisable by holders of 
those tokens. See Part I.B.1 of this Explana�on of Provisions.  
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22. Should an annual digital asset sale threshold, above which the broker would report 
transac�on ID informa�on and digital asset addresses, be used? If so, what should that 
threshold be? See Part I.D of this Explana�on of Provisions.  

23. Should the �me reported using UTC �me be reported using a 12-hour clock (designa�ng 
a.m. or p.m. as appropriate) or a 24-hour clock? To what extent should all brokers be required 
to use the same 12-hour or 24- hour clock for these purposes? See Part I.D of this Explana�on 
of Provisions.  

24. Is a uniform �me standard overly burdensome, and are there circumstances under which 
more flexibility should be provided? See Part I.D of this Explana�on of Provisions.  

25. Are there alterna�ves to basing the transac�on date on the UTC for customers who are 
present in different �me zones known to the broker at the �me of the transac�on? See Part 
I.D of this Explana�on of Provisions.  

26. Should the fair market value of services giving rise to digital asset transac�on costs 
(including the services of any broker or validator involved in execu�ng or valida�ng the 
transfer) be determined by looking to the fair market value of the digital assets used to pay for 
the transac�on costs? Are there circumstances under which an alterna�ve valua�on rule 
would be more appropriate? See Part I.E.2 of this Explana�on of Provisions.  
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