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United States

• Proposed Revisions to the U.S. Model Income Tax Convention 
• Treasury proposes to deny treaty benefits for interest, royalties, or other income that 

benefit from a "special" tax regime in the recipient's country of residence
• Defined as any legislation, regulation, or administrative practice (such as a tax ruling 

that provides a preferential effective rate of tax to the tested income, including 
reductions in tax rate or tax base, unless an exception applies

• Restriction is aimed at related-party income that is deductible in one country and 
taxed at preferential effective tax rates in the other country

Exceptions would include:

• Tax regimes that do not disproportionately benefit interest, royalties, or other income 
Regimes regarding royalties that satisfy a substantial activity requirement

• Regimes that implement the principles of the treaty's business profits or associated 
enterprises article (e.g., Advance Pricing Agreements)

• Certain 
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Netherlands

• Action 2 – Intends to reach agreement soon on guidance and explanatory notes on 
hybrid PE mismatches, in situations involving third countries

• Action 12 -Developing EU guidance for implementing disclosure of aggressive tax 
planning, with a view to facilitate exchange of such information between tax authorities

• Actions 8 to 10 -will start developing transfer pricing guidance on the interpretation of
harmful measures (granting of tax advantages even in the absence of any real economic 
activity), to align transfer pricing outcomes with value creation

Germany

• Action 12 –2014 bill introduced to disclose aggressive tax planning – not yet law

• Action 13 –Transfer pricing legislation passed –expected to become law during 2016

• Action 13 –Legislation passed to make mandatory automatic exchange of information in 
the field of taxation - expected to become law by end of 2016

BEPS Applicability to Various Countries
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• Issue
• Se r ve r s sho u l d be loc a t e d outs i d e US, to avo i d glo b a l inc o me bec o mi n g sub j e c t to US 

taxa t i o n

• US sho u l d NOT own the off - s h o r e ser ve r s , or it will have PE in the loc a l cou n t r i e s

• O wn e r s h i p of data ser ve r s in var i o u s cou n t r i e s can cre a t e Per ma n e n t Esta b l i s h me n t (PE) – as 
a “fixe d pla c e ” bra n c h of US in tho s e cou n t r i e s

• Re s u l t s in US havi n g loc a l taxa b l e inc o me attr i b u t e d to it, fro m the s e bra n c h cou n t r i e s

• PE usu a l l y dep e n d s on if the cou n t r y use s “Ag e n c y” prin c i p l e , or inte r p r e t s “OECD guid e l i n e s ”

• OECD - “ A pla c e whe r e comp u t e r equ i p me n t , suc h as a serve r, is loc a t e d may in cer t a i n 
cir c u ms t a n c es con s t i t u t e a PE, if the fun c t i o n s per f o r me d at tha t pla c e go beyo n d wha t is 
pre p a r a t o r y or auxi l i a r y ”

• Suggestions to Avoid PE – If servers are needed by US
• Ha ve ser ve r s own e d by for e i g n affi l i a t e , to avo i d in- c o u n t r y ser ve r s cre a t i n g PE, and the n 

have a cos t - p l u s cha r g e - o u t by for e i g n affi l i a t e , as pro vi s i o n of ser vi c e s for the s e ser ve r s to 
the US

Data Centers (Servers) – Location and Potential PE Issues



9 © Arm ani no LLP |  am llp. c om  

Germany

• Creates PE - Ba s e d on late s t Ger ma n tax rule s and OECD guid e l i n e s
• Ho we ve r, the r e are no hig h cou r t dec i s i o n s yet as to if ser ve r s wou l d be tre a t e d as PE
• I f Ger ma n y, sug g e s t imp l e me n t i n g a cos t -
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UK

• NOT a PE - Exi s t e n c e of ser ve r s alo n e in UK doe s not cre a t e PE
• Pe r HMRC inte r p r e t a ti o n of the OECD mod e l tre a t y (de f i n i t i o n of a fixe d pla c e of bus i n e s s 

PE) , a serve r “do e s NOT fit well with the exa mp l e s of wha t con s t i t u t e s a PE”
• HMRC is cle a r in its vie w tha t jus t a serve r, or a serve r in comb i n a t i o n with web s i t e s , 

can n o t con s t i t u t e a PE, if a serve r was only par t of the pre s e n c e tha t an ove r s e a s 
comp a n y had in the UK

• Do e s not dis mi s s the pos s i b i l i t y tha t ser ve r s , in comb i n a t i o n with oth e r ass e t s and 
acti vi t i e s in UK cou l d cre a t e PE

Netherlands

• Creates PE – u n l e s s ser ve r ope r a t i o n s are res t r i c t ed to “pr e p a r a t o r y or auxi l i a r y acti vi t i e s ”
• PE exis t s - if t h e fun c t i o n s per f o r me d by the ser ve r s are an ess e n t i a l and sig n i f i c a n t par t of 

the bus i n e s s acti vi t y of the ente r p r i s e as a who l e ; or 
• If the cor e fun c t i o n s of the comp a n y are car r i e d on thr o u g h the ser ve r s
• Exa mp l e s – sa l e s or cus t o me r ord e r fulf i l me n t car r i e d on by the ser ve r s

PE – Servers – Example of Rules in Various Countries
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• On-shoring IP

• Substantive finance and license companies

• Reduce off-shore holding companies

• Streamline the Org Chart

• Intercompany agreement review

• Orphan server / employee companies

Simplify

Build Substance

Reduce Risk 
and Exposure

BEPS Inspired Actions on Global Business - Selected Examples

AGENDA

DLA Piper LLP (US)
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SIMPLIFY:
Streamline Org Chart 
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Objectives
As s es s cons is t ency / complet eness of:

• I nt er c ompany agreement s and
• Trans f er pric ing polic ies and report s , wit h 
• Ac c ount i ng for int ernal trans acti ons , and 
• Cros s border operat i ons

Benefits
• I mpr oved c orpor at e governanc e / complianc e
• Tax aut hori t y readines s and reduc t i on of audit 

adjus t ment s
•



REDUCE RISK and EXPOSURE
Orphan server / employee companies
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 Michael Har dg r ove has provided int er nat ional tax consult ing , leg al ent it y str uct uring , cross -
bor der reor g anizat ion and int ang ible proper t y transact ion ser vices to num er ous public and 
privat e com panies wit h oper at ions thr oug hout the wor ld.
 His pract ice f ocuses on opt im izing the pot ent ial benef it s of int er nat ional str uct ures and 

business oper at ions, including assessing int er nat ional tax exposur es, recom m ending 
ef f icient str at egies, and execut ing the leg al steps req uir ed to meet the prim ar y obj ect ives of 
minim izing cost s, lower ing tax rat es and impr oving cash f lows.
 Michael’s proact ive appr oach and uniq ue int er nat ional tax and leg al pract ice has of t en been 

recog nized f or its consist ent abilit ies in ident if ying cash saving oppor t unit ies, providing 
str at egic planning , advocat ing def ensible posit ions and advising on alt er nat ive appr oaches 
to manag e int er nat ional tax, leg al and business  mat t ers .
 Beyond his own exper t ise on int er nat ional tax and str uct uring mat t ers, he manag es, 

super vises and over sees a team of DLA Piper ’s top lawyer s, econom ist s and tax 
prof essionals, in order to consist ent ly deliver on int er nat ional tax and str uct uring obj ect ives.  
This team has the proven capabilit y to addr ess the f ull rang e of int er - r elat ed tax and leg al 
issues relevant to com plex int er nat ional transact ions, by utilizing lawyer s wit h sig nif icant 
exper ience in specif ic areas of tax law as well as providing global solut ions wit h coor dinat ed 
advice acr oss all relevant jur isdict ions, including these specif ic areas: .
 F or eign Group Entity str uc tur ing ser vic es
 Legal Agr eem ent Draf ting and Reviewing of Inter c om pany T rans ac tions and Ex ec ution
 Inter national T rans ac tion Ex ec ution, Global Res our c es and Legal Ser vic es
 G lobal Alignm ent and Integr ation
 R egional princ ipal trading com pany im plem entation and supply chain conver s ion legal ( )-21.1(er)n3ic es
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